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AFFIDAVIT OF MICHAEL LITTERELLE

I, Michael Litterelle, being first duly sworn, state as

follows:
I.

INTRODUCTION

1. I am a Special Agent with Defense Criminal

Investigative Service (“DCIS”), Office of Inspector General,

Department of Defense (“DOD”), and have been so employed

since January 1985.  DCIS is the investigative arm of DOD. 

I completed my initial federal law enforcement training in

1972 and have been employed as a sworn federal law

enforcement agent since that time, working initially for the

Internal Revenue Service and later migrating to the DCIS.  I

have received advanced training in interviewing, report

writing, contemporary legal issues, and accounting at a wide

variety of federal law enforcement training facilities.  As

a DCIS Special Agent, I specialize in white-collar crime and

fraud investigations, including allegations of fraud

relating to DOD contracts.  My major duties are to plan,

organize and conduct extremely sensitive and complex

investigations of violations of Titles 18, and 41, United

States Code, including cases involving product substitution,

fraud, false claims, and false statements.  In carrying out

my duties, I review records, interview suspects, and
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witnesses, testify before grand juries, and present

investigative findings to the United States Attorney’s

Office.  During the course of my career, I have prepared

and/or participated in the preparation of more than twenty

search/arrest warrant affidavits.  

2. As set forth below, since September 2002, I have

been investigating allegations of criminal conduct by

defendant KENNETH BRANCH, a former employee of both Lockheed

Martin Corporation (“Lockheed”) and The Boeing Company

(“Boeing”), and defendant WILLIAM ERSKINE, a former employee

of Boeing.  This investigation concerns a conspiracy between

defendants BRANCH and ERSKINE to steal Lockheed proprietary

business information and trade secrets for use by Boeing in

a competition with Lockheed for government contracts

relating to DOD’s Evolved Expendable Launch Vehicle ("EELV")

program.

3. As used in this affidavit, the term "Lockheed"

refers to the Lockheed Martin Corporation, as well as any

corporations or entities acquired by or merged with

Lockheed, such as Martin Marrietta and General Dynamics. 

Boeing refers to The Boeing Company, including any

corporations or entities acquired by or merged with Boeing,
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such as McDonnell Douglas Corporation (“McDonnell”) and

Rockwell. 

4. This affidavit is made in support of a criminal

complaint charging defendants KENNETH BRANCH and WILLIAM

ERSKINE for violations of Title 18, U.S.C. § 371:

(Conspiracy); Title 18, U.S.C. § 1832: (Theft of Trade

Secrets Act) and Title 41, U.S.C. § 423(b) (Procurement

Integrity Act).    

5. The elements of these offenses are:

Title 18, U.S.C. § 371: (Conspiracy)

1) there was an agreement between two or more persons

to commit at least one crime;

2) the defendant became a member of the conspiracy

knowing of at least one of its objects and intending to help

accomplish it, and;

3) one of the members of the conspiracy performed at

least one overt act for the purpose of carrying out the

conspiracy. 

Title 18, U.S.C. § 1832: (Theft of Trade Secrets Act)

1) the defendant stole, or without authorization from

the owner, obtained, destroyed or conveyed information;

2) the defendant knew or believed that this information

was a trade secret;



1  18 U.S.C . 1839(3 ) defines the term  "trade sec ret" as " . . . all form s and types o f financial,

business, scientific, technical, economic, or engineering information . . . whether tangible or intangible, and

whether or how stored . . . if - (A) the owner thereof has taken reasonable measures to keep such

information secret; and (B) the information derives independent economic value, actual or potential, from

not being ge nerally known  to, and not b eing readily asc ertainable thro ugh prop er means b y, the public.  

Page 4 of  29

3) the information was in fact a trade secret.1

Title 41, U.S.C. § 423(b): (Procurement Integrity Act)    

1) Before the award of a federal agency procurement

contract;

2) A person;

3) Obtained contractor bid or proposal information or

source selection information relating to the procurement;

4) The defendant acted for the purpose of either

exchanging the protected information for anything of value

or for obtaining or giving anyone a competitive advantage in

the award of any federal agency procurement contract.

II.

OVERVIEW OF ALLEGATIONS

                       EELV Program

6. Up until the late 1990's, the United States was

using 1960’s technology in its launch vehicle fleets. These

vehicles were operating at or near their performance

capacities and were extremely costly to produce and launch. 

In 1994, by congressional direction, DOD developed a space

launch modernization plan that led to the initiation of the

EELV program.  The purpose of DOD’s EELV program was to
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develop a reliable family of launch vehicles that could

launch commercial and government satellites into space at

less cost than the current launch vehicle technology.

7. In 1995, the Air Force entered a low-cost concept

validation (“LCCV”) phase with four competing contractors. 

This phase and all other phases of the EELV program were

overseen by the Unites States Air Force Space & Missile

Command, based in El Segundo, California.  The four

competing contractors – Boeing, Lockheed, McDonnell, and

Alliant Techsystems (“Alliant”), were each awarded $30

million to participate in the LCCV phase.

8. In 1997, the Air Force selected McDonnell and

Lockheed to proceed into the EELV program’s pre-engineering

and manufacturing development (“Pre-EMD”) phase.  Each

contractor was awarded $60 million to participate.

9. In August 1997, Boeing acquired McDonnell and re-

entered the EELV program competition.  Lockheed’s EELV

system was known as the Atlas V.  Boeing’s was the Delta IV.

10. In November 1997, the Air Force revised the EELV

acquisition approach from a winner-take-all strategy to one

designed to maintain an ongoing competition between the two

contractors for final development and production of their

respective EELV technologies.  At that time, the space
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industry expected a market for commercial satellites that

was large enough to support two EELV contractors.  The Air

Force’s revised approach anticipated that DOD and the

contractors would share in the cost of developing the EELV

system.  DOD’s cost share was fixed at an amount not to

exceed $1 billion – $500 million for each contractor – and

the contractors were expected to contribute their own funds

as necessary to comlete the EELV development.  The Air Force

also revised its acquisition strategy from acquiring launch

vehicles to buying launch services.  

11. In June 1998, Lockheed and Boeing competed in the

engineering, manufacturing and development (“EMD”) phase of

the EELV program. Lockheed and Boeing submitted their

proposals to the Air Force on July 20, 1998, for separate

Development and Initial Launch Services Agreements.  The

launch services contracts, which totaled approximately $2

billion in value, were intended to cover a total of 28

government missions from the period 2002 to 2008.

12. On October 16, 1998, the Air Force awarded both

Boeing and Lockheed a Development Agreement, each in the

amount of $500 million to support the final EELV design and

manufacturing process.  Boeing also received launch service
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contract awards for 19 of the 28 missions.  The remaining

nine were awarded to Lockheed.  

13. The allegations contained in this affidavit

suggest that employees from Boeing may have wrongfully

acquired proprietary information relating to Lockheed’s EELV

proposal and provided it for Boeing’s use in the EELV

program competition.

Roles of Defendants BRANCH and ERSKINE

14. From 1989 through January 1997, defendant BRANCH

was employed by Lockheed as an engineer.  During at least

part of this time he worked in Lockheed’s EELV Ground

Operations group.  In January 1997, defendant BRANCH began

working for McDonnell on its EELV program, just as McDonnell

entered the Pre-EMD phase of the EELV program competition. 

When McDonnell was acquired by Boeing in August 1997, BRANCH

continued working on the EELV program for Boeing.  On August

2, 1999, defendant BRANCH was terminated by Boeing based on

allegations that he improperly possessed proprietary

information relating to Lockheed’s EELV program.

15. In 1986, McDonnell hired defendant ERSKINE as an

engineer.  As described in greater detail below, the

investigation has revealed that in 1996 and early 1997,

defendant ERSKINE assisted in hiring defendant BRANCH to
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work on Boeing’s EELV program, in exchange for which,

defendant BRANCH misappropriated Lockheed’s proprietary

information relating to its EELV program and shared the

information with Boeing.

16. On August 2, 1999, defendant ERSKINE was

terminated by Boeing based on allegations that he improperly

possessed proprietary information relating to Lockheed’s

EELV program.

IV.

PROBABLE CAUSE

17. The information contained in this affidavit comes

from a wide variety of sources, including published General

Accounting Office reports, memoranda of witness interviews

conducted by other persons, witness interviews conducted by

myself and other law enforcement agents, and sworn

depositions, pleadings and related documents in a wrongful

termination action filed by defendants BRANCH and ERSKINE.

Where possible, the attribution for specific facts will

follow their recitation.

18. From 1989 through January 1997, defendant BRANCH

was employed by Lockheed as an engineer.  During at least

part of this time he worked in Lockheed’s EELV Ground

Operations group. During his employment with Lockheed,
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defendant BRANCH worked in both Colorado and Florida, though

he resided in Florida.  (Branch deposition, 12/3/01).

19. In 1986, McDonnell hired defendant ERSKINE as an

engineer.  In July 1995, defendant ERSKINE began working on

McDonnell’s EELV program.  (Erskine deposition, 12/5/01).

20. In August 1996, Thomas Alexiou, a manager in

McDonnell’s EELV program, arranged to interview defendant

BRANCH for a possible position at McDonnell in the event

that McDonnell was selected by the Air Force to continue

into the Pre-EMD phase of the EELV program competition. 

(Alexiou deposition, 12/18/01).

21. In August, 1996, defendant BRANCH, who was still

employed by Lockheed, traveled from Colorado to Huntington

Beach, California, to be interviewed by Thomas Alexiou and

defendant ERSKINE. (Branch deposition, 12/3/01).

22. During the job interview, defendant BRANCH

provided defendant ERSKINE and Alexiou with documents marked

"Lockheed Martin Proprietary,” which were related to

Lockheed’s EELV program.  Defendant ERSKINE felt the showing

of these documents was "a little unethical, a bit

unethical." (Erskine deposition, 12/5/01).

23. During the meeting, Alexiou asked defendant BRANCH

questions about Lockheed’s EELV program.  Defendant ERSKINE
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was "stunned" by some of the questions that Alexiou asked

defendant BRANCH, particularly relating to Lockheed’s launch

vehicle engines and performance.  Defendant BRANCH answered

the questions, which defendant ERSKINE felt were "definitely

borderline" and made him feel "uncomfortable."  (Erskine

deposition, 12/5/01).

24. In December 1996, the Air Force selected Lockheed

and McDonnell over Boeing and Alliant to enter the Pre-EMD

phase of the EELV program competition.  (3/19/03 meeting

with Colonel Susan Mashiko, Air Force Space & Missile

Command).

25. On January 28, 1997, defendant BRANCH began

working on McDonnell’s EELV program in Titusville, Florida. 

He reported to defendant ERSKINE, who was the EELV Ground

Operations Lead. (Boeing Statement of Undisputed Facts in

Florida Litigation, 3/1/02).

26. On February 5, 1997, defendant BRANCH represented

McDonnell at a meeting in Cape Canaveral, Florida.  Ed

Rodriguez, a Lockheed employee, also attended the meeting

and was surprised to see defendant BRANCH there representing

a competitor.  When Rodriguez expressed his concern to

defendant BRANCH that he might provide a competitor with

proprietary information regarding Lockheed’s EELV program,
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defendant BRANCH told Rodriguez not to worry because he was

"working on other things."  Rodriguez reported the encounter

to Lockheed.  (Rodriguez interview, 5/14/03).

27. On March 3, 1997, Frank Slazer, McDonnell’s EELV

Director of Business Developement, sent a memorandum to

Larry Satchell and others asking for an "improved Lockheed

Martin EELV Competitive Assessment.”  In the memorandum,

Slazer stated: “I advise you to seek out former Lockheed

Martin and General Dynamics personnel to interview regarding

their thoughts and impressions of Lockheed Martin’s probable

approach.”   Slazer also advised that McDonnell’s ethical

guidelines should be scrupulously followed and that any

former employees who were interviewed should be cautioned

not to disclose any proprietary information that belonged to

their former employers.  (Memorandum from Slazer to

Satchell, 3/3/97). 

28. On March 10, 1997, defendant BRANCH was

administratively transferred to a department in Huntington

Beach, California, that Tom Alexiou managed.  Defendant

BRANCH physically remained in Florida, but administratively

reported to Alexiou in California.  The transfer resulted in

a management-level promotion for defendant BRANCH in which

he ultimately became the supervisor of 58 employees. 
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(Boeing Statement of Undisputed Facts in Florida Litigation,

3/1/02).

29. On March 18, 1997, Lockheed’s law department sent

a letter to defendant BRANCH, reminding him of his duty not

to share proprietary or competitive information with

McDonnell, its competitor in the EELV program competition. 

(Janet Kittel letter to Branch, 3/18/97).   This letter was

located in defendant BRANCH’s workspace by attorney Rabe in

June 1999. (Boeing Statement of Undisputed Facts in Florida

Litigation, 3/1/02).

30.  I have reviewed this letter, pertinent portions of

which follow:

“It has recently come to our attention that

subsequent to your separation from Lockheed Martin

you accepted employment with McDonnell Douglas to

work in their space launch group as an engineer. 

As you no doubt realize, Lockheed Martin and

McDonnell Douglas are actively competing under the

Air Force’s EELV program and we are concerned that

in your new capacity you may be called upon to

perform duties that may place you in conflict with

an existing obligation with Lockheed Martin.   
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As an engineer for Lockheed Martin, you had

direct and substantial involvement in the Lockheed

Martin’s EELV proposal and EELV program.  In that

role you both developed and had access to a large

amount of private and competition sensitive

information which is proprietary and highly

valuable to Lockheed Martin.  Much of that

information would have direct applicability to

McDonnell Douglas EELV program.

When you became an employee of Martin

Marietta, you signed an agreement to keep

confidential all Martin Marietta information,

which came to your attention during the course of

your employment.  A copy of the agreement is

attached hereto. Lockheed Martin, the legal

successor to Martin Marietta, has the legal right

to enforce that agreement.  Therefore, we wish to

remind you of your obligations under this

agreement and to notify you that disclosure by you

of any Martin Marietta and/or Lockheed Martin

confidential information is strictly prohibited. 

Such disclosure would cause Lockheed Martin

serious damage and irreparable harm.” 
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(Janet Kittel letter to Branch, 3/18/97).  

31. In March, 1997, defendant ERSKINE was

administratively transferred to the defendant BRANCH’s

department, which was managed by Alexiou.  Defendant ERSKINE

received a management-level promotion in August 1997. 

(Boeing Statement of Undisputed Facts in Florida Litigation,

3/1/02).

32. In August 1997, Boeing acquired McDonnell Douglas

and regained its ability to compete with Lockheed in the Air

Force EELV program competition.  (Boeing Statement of

Undisputed Facts in Florida Litigation, 3/1/02).

33. In late 1997, Kim Tran, a Boeing employee located

in Huntington Beach, California, walked into defendant

BRANCH’s work cubicle to ask him a question and noticed that

defendant BRANCH was reading documents that had "Lockheed

Martin Proprietary" stamped on them.  Defendant BRANCH

immediately closed the book that contained the proprietary

documents.  Tran immediately reported the incident to her

supervisor, Rick Taylor.  (Tran deposition, 1/16/02).

34. Shortly thereafter, Tran accompanied Taylor to an

area near defendant BRANCH’s cubicle and pointed out the

notebook that she had seen defendant BRANCH reading. Tran
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confirmed that the notebook was Lockheed Martin proprietary. 

(Tran deposition, 1/16/02). 

35. Taylor reported the incident to Connie Vasquez, an

employee in McDonnell’s Human Resources Department.  (Taylor

deposition, 1/17/02).

36. Shortly thereafter, Alexiou met with Taylor and

Tran.  When Tran recounted to Alexiou her observations of

the proprietary documents in the possession of defendant KEN

BRANCH, Alexiou became quite upset.  At some point Alexiou

told Tran that she should have reported the incident

directly to Alexiou, not to Taylor, her immediate

supervisor.  (Tran deposition, 1/16/02).  

37. The following day, Alexiou informed Taylor that

the matter had been looked into and that defendant BRANCH

did not have any Lockheed proprietary documents.  (Taylor,

deposition, 1/17/02).

38. Tran told defendant BRANCH that he should expect

to be contacted by McDonnell’s Human Resources Department;

however, defendant Branch was never contacted to his

knowledge.  (Branch deposition, 12/3/01).

39. On July 20, 1998, Lockheed and Boeing submitted

their EELV proposals and bids to the United States Air
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Force.  (3/19/03 meeting with Colonel Susan Mashiko, Air

Force Space & Missile Command).

40. On October 16, 1998, the Air Force awarded both

Boeing and Lockheed EMD Development Agreements, each in the

amount of $500 million, to support the final EELV design and

manufacturing process.  The Air Force also awarded launch

service contracts for 28 government missions.  Boeing was

awarded 19, and the remaining nine were awarded to Lockheed. 

(EELV Source Selection Decision, Development and Initial

Launch Services Agreements, 10/16/98).  

41. On or about June 16, 1999, Steve Griffin, a Boeing

employee, spoke with defendant ERSKINE regarding defendant

BRANCH.  When Griffin asked defendant ERSKINE how defendant

BRANCH obtained a job at Boeing, defendant ERSKINE told

Griffin that defendant ERSKINE had hired defendant BRANCH

because defendant BRANCH, when he still worked at Lockheed,

had approached defendant ERSKINE with an “under the table”

offer to hand over the entire Lockheed EELV proposal

presentation to aid in ERSKINE’s proposal work in exchange

for defendant BRANCH’s receiving a position at Boeing if

Boeing was able to continue competing in the Air Force EELV

program competition.  (Griffin interview, 5/22/03).
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42. Later that same day, on or about June 16, 1999,

Steve Griffin approached defendant ERSKINE and asked him

how, in light of a recent lecture on the Procurement

Integrity Act, defendant ERSKINE could have felt it

acceptable to acquire proprietary information from a

competitor.  Defendant ERSKINE responded, "I was hired to

win three down-selects and I was going to do whatever it

took to do it."  (Griffin interview, 5/22/03). (A “down-

select” is procurement jargon which refers to being selected

to perform contract work for the government while other

competitors are removed from consideration, usually for

having a higher priced proposal.)

43. On or about June 16, 1999, Steve Griffin reported 

to the Boeing law department his conversation with defendant

ERSKINE about his improper acquisition of Lockheed

proprietary information.  (Boeing Statement of Undisputed

Facts in Florida Litigation, 3/1/02).  

44. On or about June 16, 1999, the Boeing law

department assigned law department attorney Mark Rabe to

investigate Griffin’s allegations.  (Boeing Statement of

Undisputed Facts in Florida Litigation, 3/1/02). 

45. On or about June 17, 1999, Mark Rabe traveled to

Boeing’s facilities in Cape Canaveral, Florida, to conduct
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an investigation.  (Boeing Statement of Undisputed Facts in

Florida Litigation, 3/1/02).

46. On or about June 18, 1999, Mark Rabe interviewed

defendants BRANCH and ERSKINE regarding allegations that

they improperly possessed Lockheed proprietary documents. 

Both defendants BRANCH and ERSKINE admitted that they had

documents marked "Lockheed Martin Proprietary" in their work

spaces.  Rabe then conducted a search of defendant BRANCH

and ERSKINE’s respective workspaces in an attempt to locate

any Lockheed proprietary documents.  (Boeing Statement of

Undisputed Facts in Florida Litigation, 3/1/02).

47. On or about June 18, 1999, Mark Rabe conducted a

search of defendant ERSKINE’s office at Cape Canaveral,

Florida.  In a file cabinet Rabe found a file folder marked

"Competition," which contained various documents marked

"Lockheed Martin Proprietary/Competition Sensitive."  Among

the documents contained in this folder were documents

relating to Lockheed’s EELV launch operations and Power

Point presentations regarding labor reductions and manpower

estimates.  While Rabe was retrieving these documents from

defendant ERSKINE’s office, he received a call from

defendant ERSKINE, advising him that defendant ERSKINE had
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obtained the proprietary documents from defendant BRANCH. 

(Rabe investigative notes summary and affidavit).

48. On or about June 18, 1999, Mark Rabe conducted a

search of defendant BRANCH’s office at Cape Canaveral,

Florida.  At the time of the search, Rabe was accompanied by

a Boeing security officer and defendant BRANCH.  Upon

arrival at defendant BRANCH’s office, defendant BRANCH

showed Rabe a five-to-six inch stack of documents atop his

desk, some of which were marked "Lockheed Martin

Proprietary."  (Boeing Statement of Undisputed Facts in

Florida Litigation, 3/1/02).   

49. Between June 18, and June 30, 1999, Mark Rabe

conducted searches of defendant BRANCH’S office on at least

three separate occasions.  During his searches of the

office, Rabe found more than 200 separate documents, many of

which were several pages in length, and most of which were

marked "Lockheed Martin Proprietary."  These documents

consisted of approximately 3,000 pages of material and

filled two document storage boxes.  (Rabe’s Summary of

Preliminary EELV Investigation Findings (Branch), no date).

50. Between June 18, and June 24, 1999, Rabe

interviewed defendant ERSKINE on several occasions. 

Defendant ERSKINE said that during defendant BRANCH’s August
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1996 job interview with McDonnell, defendant BRANCH showed

defendant ERSKINE and Alexiou a copy of a Lockheed

presentation, which was marked with a Lockheed proprietary

legend, on “EELV tanking rehearsals” and how to reduce costs

and manpower on the EELV program.  Defendant ERSKINE

admitted that he knew that defendant BRANCH was still

employed at Lockheed at the time of his job interview. 

(Rabe Investigative Interview with Erskine, 6/18/99).    

51. On or about June 18, 1999, during an interview,

defendant ERSKINE told Rabe that " . . . as far as getting

competition information out of Mr. Branch, the folks in

Huntington Beach (referring to Boeing EELV management

facilities in Huntington Beach, California) were the kings. 

In keeping with what I thought I was instructed to do when I

got useful information, I let a couple of people at A3 know

about Ken [defendant BRANCH] and from that point on for a

couple of months he was a very popular person among many of

the higher management of McDonnell Douglas."  Defendant

ERSKINE also identified persons at McDonnell who could

corroborate his statements about defendant BRANCH.  (Erskine

letter to Rabe, 6/21/99). 

52. On or about June 18, 1999, Gary Black and Valerie

Schurman from the Boeing Law Department interviewed Larry
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Satchell at Boeing’s facilities in Huntington Beach,

California.  Satchell was primarily responsible for

analyzing the technical aspects of Lockheed’s EELV program

and for providing his insights to Boeing management about

the likely configuration of Lockheed’s EELV proposal to the

Air Force.  Satchell recalled having several discussions

with defendant BRANCH and said that defendant BRANCH, on two

separate occasions, gave him a document.  Satchell describe

one of the documents as a 1993 Lockheed proprietary document

and said that he received it in the mail from defendant

BRANCH in 1997.  Satchell claimed that he told defendant

BRANCH that he did not want the proprietary document and

that he (Satchell) had put the document in a burn barrel. (I

know from my training and experience that a burn barrel is a

device used to collect and safeguard sensitive and/or

classified documents prior to their being destroyed). 

Satchell said that he received the second document from

defendant BRANCH in early 1998, and that it related to

missile range safety and how much fuel would be onboard

Lockheed’s EELV.  Satchell claimed that this document was

not marked with a restrictive legend, but said that, even

so, he felt that he should not have the document and put it
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in the burn barrel.  (Schurman interview notes, 6/18/99 and

Satchell deposition, 12/18/01).

53. On or about July 30, 1999, Donald Maclean, an

aerospace consultant retained by Boeing to assess the

significance of the proprietary documents seized by Mark

Rabe from the work spaces of defendants BRANCH and ERSKINE,

rendered a written report to Rabe regarding his opinions on

the sensitivity of information contained in various Lockheed

EELV documents submitted by Rabe to Maclean.  Maclean opined

that:

- "Some of the documents make reference to the Lockheed

Martin (LM) EELV.  In several cases, the documents describe

operational characteristics of the Atlas systems that are

used as the baseline for the proposed LM EELV improvements. 

These are the ones that I would expect LM to be very

sensitive to Boeing having access to."  (Maclean letter to

Rabe, 7/30/99). 

54. On or about August 2, 1999, defendants BRANCH and

ERSKINE were terminated by Boeing.  According to the

memorandum of termination, defendant BRANCH was terminated 

for violating Boeing policy by possessing and distributing

Lockheed proprietary EELV-related documents.  Defendant

ERSKINE was notified that he was terminated for possessing
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Lockheed proprietary EELV-related documents and for being

untruthful during the investigation into his possession of

the proprietary documents.  Larry Satchell received a

written reprimand for the manner in which he acquired and

disposed of Lockheed proprietary information.  (Boeing

Corrective Action Memos, 8/2/99). 

55. On July 24, 2000, defendants ERSKINE and BRANCH

filed an action against Boeing alleging, inter alia,

wrongful termination.  In support of their claim for

damages, defendants ERSKINE and BRANCH alleged in their

complaint that:

- during defendant BRANCH’s employment interview,

Alexiou attempted to obtain proprietary and highly

confidential Lockheed information;

- Alexiou was a member of the McDonnell/Boeing "Capture

Team," a group within the company whose

responsibilities included developing the strategy to

beat Lockheed Martin in the bidding war for government

contracts regarding the EELV.  

- Immediately upon beginning employment at

McDonnell/Boeing, Alexiou introduced defendant BRANCH

to members of the Capture Team;



2On July 20, 2002, the United States District Court for the Middle District of Florida granted

summary ju dgment in fav or of Bo eing as to the cla ims of defend ants BRA NCH  and ER SKIN E.  William

Erskine and  Kenneth B ranch v. T he Boe ing Comp any, et al., CV-229-ORL-19D AB (order granting

summary judgment).
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- after Alexiou introduced defendant BRANCH to the

Capture Team, defendant BRANCH was pursued by high

level Boeing personnel for any Lockheed data he may

have had.  The pressure to provide proprietary

information continued for more than one year after the

date that defendant BRANCH was hired by

McDonnell/Boeing;

- shortly after defendant BRANCH was hired, Boeing 

management conducted a perfunctory investigation into

allegations that defendant BRANCH possessed Lockheed

proprietary documents, a fact well known to Boeing

management.  No wrongdoing was found, no corrective

action taken and defendant BRANCH was promoted shortly

thereafter;

- Boeing engaged in aggressively seeking, obtaining,

and utilizing confidential competitor information,

which, if known, could seriously jeopardize Boeing’s

contracts with the United States Air Force; 

- Boeing had engaged and continued to engage in

encouraging the unlawful gathering of confidential and

competitive information.2
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56. On or about December 6, 2001,Thomas J. Aranyos,

Boeing Systems Integration Manager, was deposed in

connection with the employment litigation discussed above. 

Aranyos’ testimony reflected the following: 

a.  Aranyos had worked at Boeing from 1991 until

the time of his deposition.  In the fall of 1996, defendant

ERSKINE confided in Aranyos that he (defendant ERSKINE) had

data that he should not have and that he was involved with

things that he should not be involved with.  Defendant

ERSKINE told Aranyos that defendant BRANCH was also involved

in the scheme.

     b.  Defendant ERSKINE told Aranyos that defendant

BRANCH was hired as part of a deal.  Aranyos’s understood 

from defendant ERSKINE that defendant BRANCH would be hired

from Lockheed because he was going to give Boeing data on

Lockheed projects that Boeing should not have.

57. On or about March 19, 2003, I met with Stephen

Smith, Vice President and Deputy General Counsel for

Lockheed, and several members of the Lockheed management

staff familiar with the EELV program at the Los Angeles Air

Force Base, in Los Angeles, California.  During the meeting,

the participants reviewed documents found in 1999 by Mark

Rabe in the Boeing work spaces of defendants BRANCH and
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ERSKINE.  Many of these documents were marked "Lockheed

Martin Proprietary" or "Competition Sensitive" on the face

of each page.  Mr. Smith explained at this meeting that

these documents were a virtual "treasure trove" of technical

and pricing data relating to the Lockheed EELV program and

that possession of this data by Boeing, a competitor for the

EELV contracts with the Air Force, would certainly have

permitted Boeing to determine the configuration of

Lockheed’s EELV proposal.  During this and other meetings,

Mr. Smith and his staff explained to me that Lockheed

undertook substantial, expensive and elaborate security

precautions in an attempt to safeguard its proprietary

technical and cost data, including the proprietary Lockheed

informaton that was retrieved from Boeing in 1999.  Security

precautions ranged from extensive training on safeguarding

proprietary documents and information, to installing locks

and other security devices on file cabinets, rooms and other

areas where proprietary data is maintained. 

58. On or about March 19, 2003, I spoke with Colonel

Mashiko and members of her staff, at the Los Angeles Air

Force Base, in Los Angeles, California.  Colonel Mashiko is

the current director of the Air Force EELV program and an 

end-user for the launch services to be provided by Boeing
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and Lockheed pursuant to their EELV proposals.  Colonel

Mashiko and her staff provided me with a briefing on their

examination of the significance of the Lockheed EELV

technological and cost documents acquired from the Boeing

work spaces of defendants BRANCH and ERSKINE by Mark Rabe in

June 1999, and rated some of those documents in terms of

their significance to the procurement process.  The

following information was provided by Col. Mashiko and/or

her staff:

- Air Force EELV team members examined 141 documents,

consisting of more than 3,800 pages, which were acquired

from the work spaces of defendants BRANCH and ERSKINE in

June 1999 and which appeared to belong to Lockheed;

- Thirty-six of the documents that came from Boeing

contained the legend "Lockheed Martin Proprietary or

Competition Sensitive;"

- Sixteen of the documents that came from Boeing

appeared to be related to the manufacturing cost of the

Lockheed EELV and, in the opinion of the Air Force EELV

staff, possession of these proprietary documents by a

competitor could have had a "medium" or moderate chance of

affecting the outcome of a competitive bid;
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- Seven of the documents that came Boeing appeared to

be related to the manufacturing cost of the Lockheed EELV

and, in the opinion of the Air Force EELV staff, possession

of these proprietary documents by a competitor could have

had a "high" or significant chance of affecting the outcome

of a competitive bid.

59. Also during the March 19, 2003 meeting, Colonel

Mashiko told me that elaborate provisions exist to protect

the integrity of the procurement process and that 

any hint of impropriety in the process is thoroughly

investigated.  Colonel Mashiko stated that, at the time of

the EELV competition, if the Air Force had learned that

Boeing personnel had even one, single Lockheed proprietary

document with even a moderate chance of affecting the

competitive process, she would have began an immediate

investigation and would have halted the EELV competition

pending review of the investigation.
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60. Based on the facts set forth above, I believe that

there is probable cause to support criminal complaints for

defendants BRANCH and William ERSKINE for violations of 18

U.S.C. § 371 (Conspiracy), 18 U.S.C. § 1832 (Theft of Trade

Secrets) and 41 U.S.C. 423(b)(Procurement Integrity Act).

     
                  
MICHAEL LITTERELLE   
Special Agent, DCIS

Subscribed and Sworn to 
before me this 25th day of   
June, 2003.

______________________________
UNITED STATES MAGISTRATE JUDGE


